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The Talmud [Sanhedrin 6b] justifies the institution of pesharah on the basis of two Biblical 

verses. Both verses are needed because each contributes a different consideration.... The 

first verse reads: "Execute the judgment of truth and peace in your gates" (Zech. 8:16). The 

Talmud explains: ״Surely where there is strict justice [mishpat] 94 there is no peace. And 

where there is peace, there is no strict justice! But when do justice and peace coincide? Only 

in pesharah../' Where there is strict adherence to din, there is justice but no shalom, because 

one of the parties is humiliated and antagonized. The immediate issue is resolved but the 

conflict persists, with ensuingsocial discord. The secular judge is seemingly indifferent to this 

failure since justice, not harmony, was his objective. Shalom is for social workers and 

psychologists to attain; it is beyond his jurisdiction. The Torah, however, wants the dayyan 

[judge] to be not a magistrate but a teacher and a healer. He should seek to persuade both 

parties to retreat from their presumed points of advantage, and he should preach to them 

about the corrosive personal and social effects of sustained rancor. His responsibility is 

primarily to enlighten, rather than to render decisions on points of law. The firstverse, 

therefore projects the social welfare of society and the happiness of individuals as primary 

ideals, as being truly a higher form of justice. Pesharah, is socially and morally preferred, 

even if the strict din is neutralized. In its highest sense, justice obtains when people are 

reconciled. 

The second verse states: "And David executed justice and righteousness toward his people" 

(II Sam. 8:15). The Talmud explains: "Surely, where there is strict justice [mishpat] there is 

no righteousness [tzedek], and where there is righteousness there is no justice. But when do 

justice and righteousness coincide? Only in pesharah!" 

This verse is concerned with the attainment of tzedek. In Aristotelian logic, there is a law of 

contradiction which states that a thesis and its antithesis cannot both be valid... It follows 

from this logic that, when two litigants present opposing claims, only one can be right. Strict 

logic demands the application of din whereby the claim of the righteous party will be 

vindicated while the other party will be discredited. 

The Halakhah, however, believes that absolute right and wrong can be realized only in 

heaven. In dealing with imperfect man, we posit that no man is totally wrong or right and 

that, in a case of the litigants, both are partially right and wrong. The application of din can 

only take account of obvious surface conditions; it fails to perceive subtleties underneath, 

which dilute our certainty about the right and the wrong of the litigants. 

Each has some responsibility for the situation and is partially guilty of the misunderstanding, 

for misleading innuendoes, and for contributing indirectly to a climate in society which places 

others at a disadvantage. Strict justice deals with plain facts and salient reality; real 

responsibility however goes much deeper and is obscured from the scrutiny of the court. 

Metaphysically, no one is entirely absolved in situations of conflict. Tzedek, therefore, is truly 

realized only through peshara, which declares the parties both winners and losers. Thus, 

pesharah is not only socially desirable, as the first verse claims, but it is also morally just. 

The principle of tzedek demands thatmishpat reflect the existential condition of man's 

inevitable imperfection. 


